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filing a nolle prosequi and the judge refusing to enter it. Petition for man- 
damus commanding Judge Newcomer to enter of record this nolle prosequi 
was denied, on the ground that the power of the State's attorney to enter 
nolle prosequi was not absolute, but was subject to the consent of the court. 
People ex rel Hoyne v. Newcomer, (111. 1918), 120 N. E. 244. 

At common law, in England, the power to enter a nolle prosequi was 
lodged exclusively in the attorney general, Regina v. Dunn, 1 Car. & Kir. 730, 
and it was absolute, Queen v. Allen, 1 B. & S. 850. In the United States the 
prevailing rule is that the prosecuting officer has the same power in this regard 
at the attorney general in England. Lizotte v. Dloska, 200 Mass. 327 ; People 
v. District Court, 23 Colo. 466; 16 Cor. Jur. 434. But there are a few cases 
which support the rule of the principal case. Denham v. Robinson, 72 W. Va. 
243, Ann. Cos. 1915 D, 997; State v. Moody, 69 N. C. 529. In others it is 
held that the court is necessary for a nolle prosequi after the trial commences 
to the jury, State v. Roe, 12 Vt. 93; State v. Hickling, 45 N. J. L. 152. In 
some states the consent of the court is expressly required by statute, Stat- 
ham v. State, 41 Ga. 507; People v. McLeod, 1 Hill (N. Y.), 377, 405. 

Eminent Domain — Condemation for Cantonment. — In proceedings 
by the Government to acquire for temporary use land for construction of a 
military camp it was held that the owner was entitled to rental value based 
on the value of the land without improvements, and to compensation for im- 
provements which will necessarily be destroyed, and in addition the Govern- 
ment should obligate itself to return the land in as good condition as when 
taken, or to make compensation for future injuries due to the military use. 
In re Condemnation of Lands for Military Camps, 250 Fed. 314. 

Many delicate questions have arisen from the construction of our canton- 
ments. Under the Act of July 2, 1917, C. 35, 40 Stat. 241, the Secretary of 
War was authorized to institute proceedings in court to condemn temporary 
use of land, or other interest therein, in the meantime taking immediate posses- 
sion thereof. Under this power farmers, in some cases at least, were paid a flat 
rental of $5 per acre for their farms, with no assurance of any allowance for 
permanent injuries from the cutting of trees or impairment of the land by 
reason of the packing of the soil. Claims against the Government are very 
uncertain and expensive luxuries in many cases. Some Civil War claims are 
still before the Court of Claims and some despairing of the judicial route, or 
not being willing to submit to judicial investigation, are constantly before 
Congress. The rule of damages laid down in this case is fair, but the fairest 
provision is that the court will keep jurisdiction of the case till future dam- 
ages can be assessed. This is an especially equitable disposal of the case, 
and saves the land owner from the doubtful remedy of a suit against the 
Government. 

Libei— Publication— Dictation to Typist.— W, a solicitor, in dictating 
to his typist a bill of costs, to be sent to his client, as a matter of office rou- 
tine, inserted in the bill, without malice, information which was defamatory 
to plaintiff, though relevant and reasonably necessary to enable the client 



1 88 MICHIGAN LAW REVIEW 

to understand what the bill was for. Held: There was not such a publica- 
tion by the dictation to the typist as creates a liability for libel. Morgan, v. 
Wallis, (1917, K. B. Div.), 33 T. L. R. 495- 

Mr. Justice Darling says : "For my own part I think that this doctrine 
of publication of libel by putting the thing before a typist verges on the 
absurd. * * * Publication of a libel may be a criminal offence for which a man 
may receive a very heavy sentence, and to say that submitting a draft to a 
typist who will simple rattle it over a typewriter, hardly comprehending what 
the thing says is a publication which may involve a man in a criminal charge, 
is to my mind, verging on the absurd I do not say that it is absurd, because 
other judges have said it is a publication. *** Therefore as far as publica- 
tion goes I shall not leave it to a jury." In Pullman v. Hill & Co. (1891), 
1 Q. B. D. 524, (C. A.) Lord Esher, M. R., in ruling that the dictation of a 
libelous letter to a shorthand clerk by the manager of a commercial com- 
pany was a publication, said: "What is the meaning of 'publication'? The 
making known the defamatory matter after it has been written to some per- 
son other than the person of whom it is written. If the statement is sent 
straight to the person of whom it is written here is no publicaion of it. * * * 
If the writer of a letter locks it up in his own desk, and a thief comes and 
breaks open the desk and takes away the letter and makes its contents known, 
I should say that would not be a publication. If the writer of a letter shows 
it to his own clerk in order that the clerk may copy it for him, is that a 
publication of the letter? Certainly it is showing it to a third person.*** 
I cannot, therefore, feel any doubt that if the writer of a letter shows it 
to any person other than to whom it is written, he publishes it." LorES and 
Kay, LL. J., expressed themselves in a similar way. In the case of Boxsius 
v. GobUt Frcres (1894), 1 Q. B. Div. 842 (C. A.), Lord Esher, M. R. and 
Lopes and Davey, LL. J., held that the dictation of a libelous letter to a 
client, by a solicitor to his stenographer in the ordinary course of his busi- 
ness, and in the proper and prompt discharge of his duty to his client, was 
a publication, but if without malice was a privileged publication, — the solici- 
tor having the privilege of his client to send a letter directly to the plaintiff, 
and to use such incidental means of doing this as would enable him to per- 
form his duty to his client promptly. In Edmondson v. Birch & Co. Ltd. 
(1907), 1 K. B. Div. (C.A.) 371, this privilege was extended to one business 
company in communicating to another, on a privileged occasion, through a 
typewritten letter dictated to a stenographer. In the United States it was 
early held, and has not been questioned, that getting a libelous letter copied 
in writing for one by another is a publication to the latter. Kiene v. Ruff 
(1855), 1 la 482; Adams v. Lawson (1867), 17 Gratt. 250, 94 Am. Dec. 455. 
So in Gambrill v. Schooky (1901), 93 Md. 48, 48 Atl. 730, 52 L. R. A. 87, 
86 Am. St. R. 414, it was ruled that dictation of a letter to a stenographer 
was a publication, relying on the Pullman case above. The same view is 
taken in Sun Life Assurance Co. v. Bailey (1002), 101 Va. 443, 44 S. E. 692; 
Puterbaugh v. Gold Med. Mfg. Co. (1904), 7 Ont. L. R. 582, 1 Am. Cas. 100; 
Perdon v. Dickens (1909), 161 Ala. 181, 49 So. 888. On the other hand the 
following recent cases take a different view. Owen v. Ogilvie Pub. Co. 
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(1898), 32 App. D. 465, 53 N. Y. 1033; Central R. R. Co. v. Jones (1916), 
18 Ga. App. 414, 89 S. E. 429; Cartwright-Caps Co. v. Fischel & Kaufman 
(1917), 113 Miss. 359, 74 So. 278. 

Mortgages — Foreclosure by Junior Mortgagee not Party to Prior Fore- 
closure of Senior Mortgage. — A first mortgage was foreclosed by action and 
sale without the owner of a second mortgage being made party. The latter 
now sues to foreclose, making defendants the purchaser under the prior sale 
and his subsequent mortgagee, and asking that the land be sold and the pro- 
ceeds applied in payment of the liens in order of priority. On the prior sale 
the land brought more than enough to satisfy the senior mortgage. The par- 
ticular relief seems to have been opposed. Held, that complainant was en- 
titled to the relief prayed. Union Bank v. Cook, Supreme Court of South 
Carolina, June 25, 1918, 96 S. E. 484- 

Insofar as it holds that the former suit had, on the one hand, no efficacy 
to displace complainant's lien, but had, on the other hand, the effect of trans- 
ferring to the purchaser thereunder all the rights of the parties thereto, 
and that the senior mortgage so acquired by the purchaser would not merge 
in the equity of redemption by the purchaser but would be kept on foot, on 
the principle of subrogation, and that the purchaser's equitable right to the 
benefit of the first mortgage passed to his subsequent mortgagee — to this ex- 
tent, the case involves the application of unquestioned principles, though un- 
usual in its circumstances. As to the propriety of the specific relief here 
granted, however, the authorities are not so clear. It would seem to be 
axiomatic that the former suit to which the junior mortgagee was not a party 
should not affect his remedies any more than his substantive rights, except 
in so far as it might operate as a transfer of the adverse interests and so re- 
quire him to prosecute his remedies against different parties — a result which 
might have been brought about by voluntary conveyance. What, then, was the 
junior mortgagee's right of foreclosure before the jrior suit? Although it is 
often stated that the only purpose of a foreclosure suit is to subject to the 
payment of the debt the estate which the mortgagor had at the execution of 
the mortgage, and hence that the only proper parties are the mortgagor and 
subsequent transferees and encumbrancers, it is generally conceded that a 
junior mortgagee may join a senior lienor, whose lien is matured, and have 
the premises sold free from both liens and the proceeds applied in satis- 
faction of both, in the order of their priority. Hagen v. Walker, 14 How. 37 ; 
Cullum v. Erwin, 4 Ala. 452 ; Masters v. Templeton, 92 Ind. 447 ; Heimstreet 
v. Winnie, 10 la. 430; Emigrant Bank v. Goldman, 75 N. Y. 127; Person v. 
Merrick, 5 Wis. 231. There is some doubt about the right of the junior 
mortgagee to force foreclosure of the senior mortgage over objection. Foster 
v. Johnson, 44 Minn. 290; Missouri Trust Co. v. Richardson, 57 Neb. 617; 
Hudnit v. Nash, 16 N. J. Eq. 550 ; Bexar Building Assn. v. Newman, 86 Tex. 
380. It was said in the principal case that this could be done only upon a 
showing that the property would probably produce more than the amount of 
the senior encumbrance. But it is almost . universally held that whatever 
right of foreclosure the junior mortgagee had in the first instance he still has 



